- — — — — —_— _ - — —_ — _ — —_— _— — —_— _ — — —_— — — — — —

The Rule of Law and
what it means in Peace
Operations

David Chuter




A three-da Y course LA
tl/lirtg minutes.

Pay attentlLon .




The Rule of Law

| prefer to call it a “lLaw-based state”

’

“Etat ode drolt” tn Fremeh

“rechtstaat” in German

why LS this?
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The Rule of Law Lsn't
really about Laws

It L't really about
rRules etther.




AlL states ave based ow force, as
Trotsky said

The earliest states were based on
nothing BUT force

Law was what the ruler decloed
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With the first states you
et the first codes of laws

Law stops betng arbitrary

it’s enforced by
professtonals
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This code does not have to
be fair, or even ethical, Lt

Just has to be cowsistethg
apptieol.
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What are the main principles?

Laws must be binding on all

Laws must be clearly written, and

pubLiShed
Laws must not be retrosp ective
Laws must not be cowtradictorg

Offictals must follow the Law.
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But s the government
bownd by this code of
Law as well?
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:

Yes, because in principle,
no-one Ls above the Law.

The government,
lwcLudin the seauritg
forces, must obey the Law.
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So the seourit5 forces have
no spectal Lmmunity tn '
the use of force

Hf they RLLL someone
iLLe@aLLg, Lt’s murder,Just
as for Yow or me.
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The potiae can't arrest You or
hold You without a reasow.

You can only be charged
with a crimee that exists.

You can't be held Lin prisow
without a reasown.
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This is the Rule of Law

It’s not the same as reform of
the justice system, or
transttiona LJ ustLee.

It appties to all states, wotj ust
to those who have suffered a
CYLSLS.
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The Seaun’cg Counctl
thinks that the rule of
Law Ls “essential” for peace
and security

it forms part of every peace
misston today
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Are there any “but”s?

Yes there are, anod rather a
Lot actua LLH.

Here are a few, which
between them greatly
complicate peace mLssions.
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Bveryone agrees Lt’s Lmportant but

wobodg agrees on what Lt means.

“The rule of Law ... stands i the peculiar
state of betng the preeminent
legitimating political tdeal in the world
today, without agreement upow precisely
what Lt means.”

Brian Tamanaha (2004)
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Let’s Look at the poLLthaL
stgnificance of the Rule
of Law
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Look at this UN definition

a priwaipLe o-f governance tn whteh all
persons, tnstitutions and entities, public

and private, including the State itself,
are accountable to Laws that are publicly
promulgated, equally enforced and
iwdepewdew’ctg adjuolicated, and which
are conststent with tnternatitonal human
rights norms and standaros
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Wait, there’s more

. measures to ensure adherence to the
principles of supremacy of law, equality
before the law, accountability to the law,
fairness in the application of the Law,
separation of powers, participation tn
decision-making, Llegal certainty,
avordawnce of arbitrariness and procedural
and legal transparency,

vendredi 15 juin 12



The United Nations

... wuniversal respect for, and observance
of, human rights and fundamental
freedoms for all without distinction as to
race, sex, lLanguage, or religion. (Article
55)

pavid Chuter 2011
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The Security Council

“... attaches vital tmportance to
promotingustice and the rule of Law,
ineluding respect for human rights, as
an indispensable element for lasting
peace. The Counctl constolers
enhancement of the rule of lLaw activities
as cructal tn the peacebuilding strategies
LA post-co wﬂic’c socleties.”

pavid Chuter 2011
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The General Assembly

Stresses the importance of adherence to
the rule of Law at the national Level, and
the need to strengthen support to Member
States, upow their request, tn the
dowmestic tmplementation of their
respective nternational obligations ...

UNGA Resolution 64/116 (2010)

pavid Chuter 2011
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The African Union

respect for democratic principles, human
rights, the rule of lLaw and good
HoveErnance;

respect for the sanctity of humaw Life,
condemnation and rej ection of lmpuwitg
and poL'L’c'LoaL assassination

Article 4 of the Constituent Act

pavid Chuter 2011
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Rule of Law

R_ule b Yy Law

R_ule b Yy Lawyers

Nowe of them simpLe




The Rule of Law ts appropriated
by all sorts of groups for their
DWW PUIPOSES.

Some think tt’s all about
economic freedom.

It’s often used to buLLg small
states.
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Hard to fund universal
uwnoersta wdﬁwg of Rol

Based on western
”possessi,\/e
unoividualism”.
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s Ls true that “the less
government the more
freedom”?
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Publie opiwlow LS oftew
harsh and vindietive.

It demands the RolL for
ttself but dentes Lt to
others.




what happens Lf the courts
and the meedia are not, Lin
practice, tnolepenoent?

Awnod what happens uf the
government stmply tgnores
them?
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:

TvYAQ WSparenc 5,
accounta bLLLtg ete

ALl good stuff

But Rule of Law Ls a state,
not a sertes of structures
ano processes.
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